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REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded to the circuit court with directions.

11 DONALD W STEI NVETZ, J. The i ssue before the court
is whether W s. St at. 8§ 948.05 prohibiting the sexual
exploitation of a <child violates the First and Fourteenth
Anmendnents to the United States Constitution and Article I, 8 3
of the Wsconsin Constitution for failing to require that the
State prove that a distributor of sexually explicit materials had
know edge of the mnority of the person(s) depicted in the
materials. W hold that the statute does violate the federal and
state <constitutions as it applies to distributors of such
materials, and decline to save the statute insofar as it applies
to those accused of the proscribed activities of 8§ 948.05(1)(c)
whi ch do not entail a personal neeting between the m nor depicted

and the accused.
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12 The defendant was charged wi th, anong other felonies,
two counts of sexual exploitation of a child contrary to Ws.
Stat. § 948.05(1)(c) (1995-96)' for his reproduction and/or
di stribution of photographs, electronically stored inages, and
other pictorial reproductions of a child engaging in sexually
explicit conduct. Section 948.05 states in relevant part as

foll ows:

(1) Whoever does any of the followng with know edge of
the character and content of the sexually explicit
conduct involving the child is quilty of a class C
f el ony.

(c) Produces, perfornms in, profits from pronotes,
inports into the state, reproduces, advertises, sells,
distributes or possesses wth intent to sell or
di stri bute, any undevel oped film phot ogr aphi c
negati ve, photograph, notion picture, videotape, sound
recording or other reproduction of a child engaging in
sexual ly explicit conduct.

(3) It is an affirmative defense to prosecution for a
violation of this section if the defendant had
reasonabl e cause to believe that the child had attai ned
the age of 18 years, and the child exhibited to the
defendant, or the defendant's agent or client, a draft
card, driver's license, birth certificate or other
official or apparently official document purporting to
establish that the child had attained the age of 18
years. A defendant who raises this affirmative defense
has the burden of proving this defense by a
pr eponder ance of the evidence.

(enphasi s added.)

L' Al references are to the 1995-96 version of the statutes
unl ess ot herw se i ndi cat ed.
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13 The defendant noved to dismss the sexual exploitation
charges on several grounds, including, as is relevant here, that
Ws. Stat. 8 948.05 is wunconstitutional because it does not
require that the State prove that the defendant had know edge of
the mnority of the person(s) depicted in the sexually explicit
materials, but instead inpermssibly allocates to the defendant
the burden to prove |lack of such know edge by a preponderance of
the evidence as an affirmative defense. The circuit court agreed

with the defendant, and basing its decision on United States v.

X-Citenent Video, Inc., 513 U S 64 (1994), ruled that § 948.05

was unconstitutional in its entirety and dismssed the two
char ges.
14 The State appealed and the court of appeals reversed.

State v. Zarnke, 215 Ws. 2d 71, 572 NNW2d 491 (C. App. 1997).

On appeal, the defendant conceded that the decision of the
circuit court for Eau Caire County, Honorable Benjamn D
Proctor, holding the entirety of Ws. Stat . 8§ 948. 05
unconstitutional, was in error as to those portions of the
statute which regulate the production of sexually explicit
materials involving mnors and which, presumabl y, i nvol ve
personal interaction between the child-victim and the accused.
However, the defendant mai nt ai ned that the portion of
8 948.05(1)(c) addressing the distribution of sexually explicit
materials involving mnors, and which did not involve the
personal interaction between the child-victim and the accused,

was unconsti tuti onal
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15 The State agreed with the defendant that the statute
was constitutional as applied to the producti on, but
unconstitutional as applied to the distribution, of sexually
explicit materials involving children. The State presented the
issue for review as one centered upon the extent to which the
statute could be saved to avoid dism ssal of the charges agai nst
t he def endant.

16 The court of appeals agreed with both parties that when
an accused did not have the opportunity to personally neet the
child-victim the State nust carry the burden to prove, as an
elenment of the offense under Ws. Stat. 8§ 948.05, that a
def endant distributor had know edge of the mnority of the child-
victim depicted in the sexually explicit material in issue. | t

based this conclusion on X-Ctement Video. However, the court

wote that 8 948.05 did in fact place that necessary burden upon
the State, and, therefore, was not unconstitutional. The court
provided further that in the alternative, the statute could be
saved by first severing the offending portions and then reading
into those same offending portions the requirement that the State
prove all the elenents of the offense, which would include proof
of the defendant's know edge of the mnority of the child-victim

17 The defendant appealed and we granted his petition for
review. W now reverse the court of appeals' decision. W hold
that Ws. Stat. 8 948.05 on its face does not set forth the
requirenent that the State carry the burden to prove that the
def endant had know edge of the mmnority of the child-victim

depicted in the sexually explicit mterials for which the
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prosecution is being brought. Therefore, the statute as witten
is unconstitutional as it applies to the distribution of sexually
explicit material depicting mnors, as well as to the other
prohi bi ted conduct which does not entail a personal interaction
bet ween the accused and the child-victim

18 The constitutionality of a statute is a question of |aw

that we revi ew de novo. State v. Post, 197 Ws. 2d 279, 301, 541

N.W2d 115 (1995). Odinarily, there is a presunption of
constitutionality for a legislative enactnent. Id. In nost
ci rcunstances, those challenging the constitutionality of a
statute have the burden to prove that the statute is

unconstitutional beyond a reasonable doubt. Norquist v. Zeuske,

211 Ws. 2d 241, 250, 564 N.W2d 748 (1997). However, because
Ws. Stat. § 948.05 inplicates First Anendment rights,? the State
has the burden of proving beyond a reasonable doubt that the

statute is constitutional. State v. Thiel, 183 Ws. 2d 505, 523,

2 "[T]he Fourteenth Anmendment requires that regulation by
the States of obscenity conform to procedures that will ensure
agai nst the curtailnent of constitutionally protected expression,
which is often separated from obscenity only by a dim and
uncertain line." Bantam Books, Inc. v. Sullivan, 372 U S. 58, 66
(1963). Here we are not considering an obscenity statute, but an
anal ogous denmarcati on between protected and unprotected speech is

i nvol ved. The First Anendnent is inplicated in this question
because the "age of the perforners is the crucial elenent
separating | egal innocence fromwongful conduct.” United States
v. X-Ctenment Video, Inc., 513 U S 64, 73. "[ N] onobscene,
sexual ly explicit materials involving persons over the age of 17
are protected by the First Amendnent,” ld. at 72, while

nonobscene, sexually explicit materials involving persons under
the age of 18 are not.
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515 N.W2d 847 (1994); Cty of Madison v. Baumann, 162 Ws. 2d

660, 668-69, 470 N.W2d 296 (1991).

19 The State does not argue that the statute is
constitutional as it applies to distributors of sexually explicit
materials involving children, but rather concedes that it is
unconstitutional and argues for saving it. Regardl ess, we
believe that the statute's constitutional infirmties nmerit our
di scussi on.

A

110 Both parties to this appeal agree that the statute
pl aces the burden as to the question of the defendant's know edge
of the mnority of one or nore of the persons depicted in the
sexually explicit materials upon the defendant as an affirmative
def ense. However, the court of appeals independently concl uded
that for distributors of sexually explicit materials, the burden
to prove this know edge was placed on the State.

11 The court of appeals held that the legislature did not
intend the affirmative defense set forth in Ws. Stat.
8§ 948. 05(3) to apply to the violations of Ws. St at .
8§ 948.05(1)(c) that do not involve a face-to-face invol venent
with the child-victim In so holding, the court began with the
premse that the legislature has always intended to prevent
conviction under 8 948.05, and its predecessor in Ws. Stat.
8 940. 203 (1987-88) (repealed effective July 1, 1989), of one who
was reasonably ignorant of the mnority of persons depicted in

sexual ly explicit materi al
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112 The court believed that when, in 1987, Ws. Stat.
8 940. 203 was renunbered as Ws. Stat. 8§ 948.05 and anended by
the legislature to shift the burden of proof of know edge from
the State to the defendant, the legislature did not change its
underlying policy that those free of guilty know edge coul d not

be punished for sexual exploitation of a child. Zarnke, 215 Ws.

2d at 78. Because the |legislature knew that guilty know edge had
been, and continued to be, an elenment of the offense, the court
of appeals believed that the |egislature could not have intended
the affirmati ve defense to apply to the instant case because to
do so would be unreasonable and absurd3where the defendant did
not have a face-to-face involvenent with the victim it would be
i npossi ble for the defendant to satisfy the defense. The court
agreed wth the defendant that one who is not involved in face-
to-face exploitation could never satisfy the requirenent under
the affirmative defense +that +the child produced suitable
docunentary evidence of his or her mgjority. Construing the

statute to avoid an unreasonable or absurd result, Schwartz v.

DILHR 72 Ws. 2d 217, 222, 240 N.W2d 173 (1976), the court
concluded that the affirmative defense could apply only to those
categories of crimnal activity in which it is reasonable to
conclude that the defendant could have had the opportunity to
nmeet the child-victimface-to-face.

113 Wiile we agree with the court of appeals that the
affirmative defense set out in Ws. Stat. 8 948.05(3) is a
practical inpossibility for distributors of sexually explicit

materials, we decline to follow its reasoning and agree instead
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with both parties that as currently witten, the statute does
provi de the defendant with an affirmative defense as to all the
crimes chargeable in this statute.

14 The statute unanbi guously places the burden of proving
| ack of know edge on the defendant in the affirmative defense
provided by Ws. Stat. § 948.05(3). Subsection (3) neither
explicitly, nor inplicitly, places the burden of proof of the
defendant's knowl edge upon the State. To the contrary, the
statute clearly burdens the defendant with proving his or her
reasonabl e cause to believe that the person depicted had reached
the age of mgjority. Any other reading, no matter how tenpting,
ignores the plain |anguage of the statute. Therefore, we find
that the statute on its face does not allocate to the State the
burden to prove that the defendant had know edge of the mnority
of the child-victim Because the statute is clear on its face
w t hout any anbiguity, statutory construction is not appropriate

in the first instance. State v. Chrysler Qutboard Corp., 219

Ws.2d 130, 167, 580 N.W2d 203 (1998).
B
15 Qur finding does not resolve the nore fundanental
question, assuned by the parties and the courts bel ow but not
di scussed: that is, whether as a constitutional matter, the

| egislature may define a statute in which the defendant's
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knowl edge of mnority is not an elenent of the offense as it has
done so here.® W hold that it may not.

116 It is well-established that "the Due Process O ause
protects the accused agai nst conviction except upon proof beyond
a reasonable doubt of every fact necessary to constitute the

crime with which he is charged.” In re Wnship, 397 U S. 358

364 (1970). It is equally true that the State may offer a
defendant an affirmative defense to a crine charged, and place
upon that defendant the burden to prove that defense, so |ong as
the defense does not in fact work to negate one of the elenments

of the crime charged. See Patterson v. New York, 432 U S 197

(1977); Martin v. Chio, 480 U.S. 228 (1987).

17 Prior to 1987, the provisions of Ws. Stat. 8§ 948.05
were enbodied in Ws. Stat. 8§ 940.203 (1985-86). Under the
earlier section, the State was burdened with proving that a
def endant had know edge of the mnority of those involved in the

pornography. See Ws. Stat. § 940.203 (1985-86). In 1987, the

® The legislature explicitly renoved know edge as an el enent
of the offense and provided the defendant with an opportunity to
prove lack of knowledge as an affirmative defense. See
Legi sl ative Council Note, 1987 Ws. Act 332, Ws. Stat. Ann. 8§
948. 05 (West 1996). Therefore, lack of know edge is not now an
el emrent of the offense. "There is a clear distinction [] between
the elements of [an] offense and the elenments of an affirnmative
defense. United States v. Fal kowski, 900 F. Supp. 1207, 1214 (D

Al aska 1995) (citation omtted). The defendant in the instant

case must disprove know edge¥and the governnment is not required
to prove know edge as an elenent of its case. Cf. id. (where the
def endant has the opportunity to disprove know edge and consent
as an affirmative defense, know edge and consent are not el enents
of the crime which the government nust prove to establish its
case).
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| egi sl ature passed 1987 Ws. Act 332, which anong other actions
i nvol ving crimes against children generally, renunbered §8 940. 203
to the current 8 948.05 and anended its |anguage to shift the
burden of proof as to the knowl edge of the mnority of the child-
victimfromthe State to the defendant. See Legislative Counci
Note, 1987 Ws. Act 332, Ws. Stat. Ann. § 948.05 (West 1996).
118 Wile legislatures are presuned to pass constitutional

statutes, Post, 197 Ws. 2d at 301, there are "constitutiona

limts beyond which the States may not go" in reallocating
"burdens of proof by labeling as affirnmative defenses at | east
sonme elenments of the crinmes" that have been defined in their
st at ut es. Patterson, 432 U S. 197, 210. In this regard, the

Court in Patterson noted the foll ow ng:

"[1]t is not within the province of a legislature to
declare an individual guilty or presunptively guilty of
a crime.” McFarland v. Anerican Sugar Rfg. Co., 241
Uus 79, 86 (1916). The legislature cannot "validly
command that the finding of an indictnent, or nere
proof of the identity of the accused, should create a
presunption of the existence of all the facts essenti al
to guilt.” Tot v. United States, 319 U S. 463, 469
(1943). See also Speiser v. Randall, 357 U S., at 523-
525. Morrison v. California, 291 U S 82 (1934), also
makes the point with sufficient clarity.

Id. Wth Ws. Stat. § 948.05, the legislature has indeed
unconstitutionally allocated to the defendant a burden which nust
be pl aced upon the State.

19 The United States Suprene Court has held that a State
may inpose strict or absolute crimnal liability by defining
crimnal offenses wthout any elenent of scienter. Smth v.

California, 361 U S. 147, 150 (1959). However, the State is

10
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limted in its use of strict liability statutes, particularly so
in the area of expression where "an elimnation [of the scienter
requi renent] may tend to work a substantial restriction on the
freedom of speech and of the press.” 1d. Further, while sone
| egal doctrines are usually consistent with the Constitution, at
times they "cannot be applied in settings where they have the
collateral effect of inhibiting the freedom of expression, by
maki ng the individual the nore reluctant to exercise it." 1d. at
151. Strict liability is one such doctrine. [|d. at 150-51; see
also Mshkin v. New York, 383 US. 502, 510 (1965) ("The

Constitution requires proof of scienter to avoid the hazard of
self-censorship of constitutionally protected material and to
conpensate for the anbiguities inherent in the definition of

obscenity."); Hustler Magazine v. Falwell, 485 U S. 46, 52 (1987)

("[A] rule that would inpose strict liability on a publisher for
false factual assertions would have an wundoubted 'chilling
effect on speech . . . that does have constitutional value.")

The sane is true of laws regulating the sexual exploitation of

chi | dren. New York v. Ferber, 458 U S. 747, 765 (1982).

"[Crimnal responsibility my not be inposed [upon those
involved with nonobscene, sexually explicit materials depicting
m nors] wthout sone elenent of scienter on the part of the
defendant." |d.

120 The Court in Smth explained the constitutiona
probl ens associated with strict liability offenses in the area of

speech:

11
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The appellee and the court bel ow analogize this strict
l[iability penal ordinance to famliar fornms of pena
statutes which dispense with any elenent of know edge
on the part of the person charged, food and drug
| egislation being a principal exanple. W find the
anal ogy instructive in our exam nation of the question
bef ore us. The usual rationale for such statutes is
that the public interest in the purity of its food is
SO great as to warrant the inposition of the highest
standard of care on distributors—+n fact an absolute
standard which will not hear the distributor's plea as
to the anmount of care he has used. [citations omtted]

H's ignorance of the character of the food 1is
irrel evant. There is no specific constitutiona
i nhi bition against making the distributors of food the
strictest censors of their nerchandise, but the
constitutional guarantees of the freedom of speech and
of the press stand in the way of inposing a simlar
requi renent on the bookseller.

Smth, 361 U S. at 152-53; See also State v. Collova, 79 Ws. 2d

473, 484-85, 255 N.W2d 581 (1977)(strict liability statutes have

been applied in Wsconsin in regulatory crimnal statutes
where "[t]he persons to whom the regulations are directed are
generally in a position to exercise [a] high degree of care.").

21 Wth its decision in X-Ctenent Video, the Suprene

Court suggested strongly that sonme level of scienter as to the
mnority of the child-victimwas constitutionally required where
there was no reasonable expectation of a face-to-face neeting
bet ween an accused and the mnor. It wote that age of mnority
possessed the status of an elenental fact because "nonobscene,
sexual ly explicit materials involving persons over the age of 17

are protected by the First Anmendnent." X-C tenent Video, 513

US at 72 (citations omtted). "[O ne would reasonably expect
to be free fromregulation when trafficking in sexually explicit,

t hough not obscene, materials involving adults. Therefore, the

12
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age of the perfornmers is the crucial elenent separating |ega
i nnocence from wongful conduct.” 1d. at 73. W agree that the
age of the perforner is an elenental fact, and based upon the
Court's decision in Smth, find that the government nust prove
sone level of scienter as to the perfornmer's mnority.
Ther ef or e, to escape our finding that the statute is
unconstitutional, a defendant who is in no position to garner the
age of the mnor may not be held strictly liable where the
i ndi vi dual depicted is in fact a m nor.

22 Wsconsin Stat. 8§ 948.05 is not a strict liability
statute, for it is possible for a defendant to escape liability
under 8 948.05 by proving a lack of know edge. Strictly
speaking, a strict liability offense is one which affords an
i ndi vi dual no opportunity to prove a | ack of know edge. However,
the current 8 948.05, as it applies to distributors, 1is
i ndi stinguishable from a strict liability statute, since it is
virtually inpossible for a defendant as a distributor to neet his
or her burden.

23 A distributor of pornography nay be one step, or nmany
steps, renoved fromits production, and the further renoved the
nore difficult3%the «closer to inpossible¥it is for the
distributor to garner the identification required of Ws. Stat.
8§ 948.05(3). W agree with the Suprene Court's observation that
"[t]he opportunity for reasonable mstake as to age increases
significantly once the victimis reduced to a visual depiction
unavail abl e for questioning by the distributor or receiver." X-

Ctenment Video, 513 U S. at 72 n. 2. Here, a defendant who is a

13
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distributor is never in the position to have the child-victim
exhibit to himor her an "official docunment” that is required of
the affirmative defense. W find that this affirmative defense
which could never be proved by nost of the actors in
8 948.05(1)(c) essentially reduces the statute to one which is in
effect strict liability. Therefore, we hold that the statute is
unconstitutional as it applies to those activities which do not
include some interaction between the accused and the child-
victim

124 While we find that the affirmative defense as provided
in Ws. Stat. 8 948.05 does not provide the constitutionally
required elenent of scienter, we stop short of addressing the
| evel of scienter that would withstand scrutiny.

125 W hold that an essential elenment of the crine
specified in Ws. Stat. 8 948.05 nust be an accused's know edge
of the mnority of the child-victim that the State nust bear the
burden of proving sonme level of scienter as to that essential
el ement where an accused's conduct does not entail a personal
meeting with the mnor, and that as currently drafted, the
| egislature has not constitutionally allocated that necessary
bur den.

11

126 " Al t hough this court w | strive to construe
legislation so as to save it against constitutional attack, it
must not and will not carry this to the point of perverting the

purpose of a statute.”" State v. Hall, 207 Ws. 2d 54, 82, 557

N.W2d 778 (1997).

14
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127 The State would have us save Ws. Stat. § 948.05 for
application against the defendant by severing the offending
portions and then saving those sanme portions by inposing on them
the required State burden. Specifically, the State suggests that

we sever the follow ng enphasi zed | anguage from 8§ 948.05(1)(c):

"Produces, performs in, profits from pronotes, inports

into the state, repr oduces, adverti ses, sel | s,
distributes, or possesses with intent to sell or
distribute, any undevel oped film phot ogr aphi c

negati ve, photograph, notion picture, videotape, sound
recording or other reproduction of a child engaging in
sexual ly explicit conduct."”
(enphasi s supplied.) W understand the parties' objections to
t he enphasi zed | anguage arising fromtheir recognition that none
of these activities wll generally entail a face-to-face neeting
bet ween the accused and the child-victim
128 Severance of the offending |anguage of the statute

requires a rule of construction specifically authorized by Ws.

Stat. § 990.001(11):

The provisions of the statutes are severable. The
provi sions of any session |law are severable. | f any
provision of the statutes or of a session law is
invalid, or if the application of either to any person
or circunstance is invalid, such invalidity shall not
af fect other provisions or applications which can be
given effect wi t hout the invalid provision or
appl i cation.

129 We recognize that we have the authority to sever the
above- enphasi zed | anguage as the State asks. However, the State
does not ask us to sever this language to save the renmaining
provisions. Instead, it makes the unusual request that we sever

the |anguage to save the statute as it applies to those sane

15
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severed provisions. To do this, the State asks that we reinsert
into the statute this severed | anguage, first inposing upon that
| anguage an appropriate elenent of scienter. In the State's
Vi ew, by so acting we wuld read into the statute a
constitutional requirenment that is not now explicitly present.

130 In X-GCtenent Video, the Suprenme Court supported its

construction of a federal statute, 18 U S . C. 8§ 2822, to require
that the governnment prove the defendant's know edge of the
mnority of the person(s) depicted in sexually explicit materials
wth its "cases interpreting crimnal statutes to include broadly
applicable scienter requirenents, even where the statute by its

terns does not contain them" X-Citenent Video, 513 U S. at 70.

This court has simlarly supplied statutory deficiencies by

court rule in order to save a statute. See State ex rel. Chobot

v. Circuit Court, 61 Ws. 2d 354, 212 N.W2d 690 (1973) (saving a

deficient statute regul ating obscenity by judicially defining the

term "obscene"); State v. Post, 197 Ws. 2d 279, 541 N.W2d 115

(1995) (saving a deficient statute to construe it to include the
right to request a jury for discharge hearings under Ws. Stat. 8§
980. 09 and 980. 10).

131 Wil e when necessary, we have at tines severed portions
of a statute's language, and at other tines have read into a
deficient statute a constitutional requirenent, the State's
request that we save all of Ws. Stat. § 948.05 would require
this court to conmbine two distinct saving doctrines, which we are
not inclined to do under the circunstances of this case. During

oral argunents the State suggested that this court did conbine

16
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these two saving neasures in Cty of Midison v. N ckel, 66 Ws.

2d 71, 223 N.W2d 865 (1974) and should do so again here. e
wi |l not extend our actions in N ckel to this case.

132 In N ckel, this court was called upon to determ ne the
constitutionality of a Madison <city ordinance proscribing
obscenity. As enacted, the ordi nance defined obscenity in accord
with the then-current constitutional standards, a point which
this court considered to be "an obvious attenpt by the Madison
Common Council to create an obscenity ordinance consonant wth
the then-controlling judicial definition of obscenity wthin
constitutional limts." Id. at 80. When the constitutiona

standards were subsequently redefined by MIller v. California,

413 U. S. 15 (1973), the ordinance was called into question.

133 In saving the ordinance, this court severed the portion
of the ordinance that, foll ow ng Mller, provi ded an
unconstitutional definition of obscenity. |d. at 80. W then
suppl enented the ordinance wusing the court's "authoritative
judicial construction® and held that the now undefined term
"obscene" enconpassed the court's definition of the term

"obscene" in Chobot. |d. at 80-81.

134 Nickel is distinguishable fromthe instant case. Wen
the Supreme Court repudi ated the definition of obscenity that had
been constitutional prior to Mller, the Court stated that
regul ati on of depictions of sexual conduct needed to specifically
define the conduct through "applicable state law, as witten or
authoritatively construed."” Ni ckel, 66 Ws. 2d at 75 (quoting
Mller, 413 U. S. at 24).

17
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135 Following MIller, this court in Chobot confronted
W sconsin's obscenity statute and found that it was deficient
under Mller only in that it did not contain an express
definition of obscenity as required by that case. Chobot, 61
Ws. 2d at 366. In facing the question of whether this court
could "save the section by interpretation and supply a
constitutional definition of obscenity,"” id., we found that we
had the power to do so, relying upon precedent supporting the
suppl ementation of deficiencies to save a statute, id. at 367,
and upon the MIler Court's proposition that a state court could
"authoritatively construe" the statute.

136 N ckel presented a nore difficult problem than did
Chobot, for unlike the state statute in Chobot which contained no
obscenity definition, the ordinance in Nickel did define
obscenity, albeit in a manner no |longer consistent with the
constitution. As noted, this court renoved the unconstitutional
definition, thereby |eaving the ordinance wthout a definition.
It then relied on Chobot as support for its authority to supply
the nowdeficient ordinance with a definition that fell wthin
t he boundaries of the constitution.

137 The instant case differs in two significant ways from
this court's actions in N ckel. First, severing the offending
| anguage will not |eave the statute constitutionally deficient as
was the case in Nickel. Follow ng severance, we wll not need to
fill a deficiency in order to save the remainder of the statute.

138 Second, the decision in Chobot, fromwhich N ckel finds

its authority, was subsequently called into question. State v.

18
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Princess Cnema of MIwaukee, 96 Ws. 2d 646, 292 N W2d 807

(1980). In Princess Cnema, we found that the sane state statute

considered and saved in Chobot was now unconstitutionally
overbroad, albeit based upon a question not reached in the
earlier case. Recogni zing first that we had the authority to
rectify the continuing constitutional infirmties, we declined,
"[a]s a matter of policy . . . to further act to rectify the
deficiencies in [the] statute[, for the] problens of public
policy and the regulation of <crimnal conduct are for the
legislature.” |d. at 661. This court enphasized that we were
"not si mply ''gi ving up' on t he est abl i shnment of a
constitutionally perm ssible schenme for regul ating obscenity. W
[were] recognizing that our job is one of interpreting statutes,
not redrafting them" 1d. at 662.

139 Gven that in the N ckel decision we satisfied a
deficiency in a statute that resulted from a severance, where no
such deficiency wll follow our severance here, and that N ckel
itself was based upon a case which we later refused to nake
aright by the same authority which the State now urges us to
i nvoke, we believe that that case does not control our actions
her e.

40 Nor do we believe that X-Ctenent Video controls. I n

X-Citenent Video, the Court supported its interpretation that a

federal statute did require proof as to the defendant's know edge
of the mnority of a perforner with what it found to be

| egislative silence on the matter. That is, the Court would
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"presune a scienter requirenent in the absence of express
contrary intent." 1d. at 71-72.

41 Quite the contrary is true here, as the |anguage of
Ws. Stat. 8 948.05 is not silent on the scienter requirenent, as
it explicitly allocates the burden regarding know edge to the
def endant . In addition, legislative history explicitly
denonstrates a legislative intent to burden the defendant wth
proof of his or her lack of know edge. See Legislative Counci
Note, 1987 Ws. Act 332, Ws. Stat. Ann. § 948.05 (West 1996).
To read into the statute the requirenent that the State bear the
burden to prove the defendant's know edge of mnority would be
contrary to the legislature's explicit intentions.

142 At oral argunent, the State suggested that the
| egislature's explicit intent as evinced by legislative history
is not what appears to be nost clear from a reading of that
history. Instead, the State suggests that we shoul d consider the
legislature's inplicit intent, which it believes was really an
intent to enact legislation that would allow it to legislate to
the limts of the constitution. As its argunent goes, when Ws.
Stat. 8 948.05 was passed in 1987, the Suprenme Court's decision
in Ferber was the last word on the constitutionality of statutes
governing sexual exploitation of children, and that the
| egi sl ature believed in good faith that Ferber permtted placing
upon the defendant the burden to prove |ack of know edge of the
mnority of a person depicted in sexually explicit materials.
Because the | egislature enacted a statute that was constitutional

then, we should assune that the | egislature would intend to pl ace
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the burden of the defendant's know edge on the State when that
burden is constitutionally required.

143 W might agree with the State that the legislature's
inplicit intent was to draft a statute that went to the limts of
the constitution. However, that the legislature intends to pass
statutes which are constitutional is always our starting point in

such an inquiry as this. See State v. Janssen, 219 Ws. 2d 362,

580 N.W2d 260 (1998)(ordinarily, a statute is presuned to be
constitutional). But were we to rewite a statute whenever it
failed constitutional nmuster in order to save it, using any neans
possi ble, the legislature would soon realize that it need not be
concerned with constitutional limtations: the judiciary could
al ways be relied upon to nend and nold its | anguage to fit within
constitutional constraints.

144 "While a statute should be held valid whenever by any
fair interpretation it may be construed to serve a constitutional
purpose, courts cannot go beyond the province of legitinate
construction to save it, and where the nmeaning is plain, words
cannot be read into it or out of it for the purpose of saving one
or other possible alternative."” Hall, 207 Ws. 2d at 82
(citations omtted). It is well-established that "[w] here the
| anguage used in a statute is plain, the court cannot read words
into it that are not found . : : even to save its
constitutionality, because this would be legislation and not

construction."” Mel |l en Lunber v. Industrial Comm, 154 Ws. 114,

120, 142 N.W 187 (1913), citing Rogers-Ruger Co. v. Mirray, 115

Ws. 267, 91 N.W 657 (1902).
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145 Finally, "'[a]lthough this Court wll often strain to
construe legislation so as to save it against constitutional
attack, it must not and will not carry this to the point of

judicially rewiting it". X-Citement Video, 513 U S. at 86

(Scalia, J., dissenting) (quoting Commodity Futures Trading Com n

v. Schor, 478 U.S. 833, 841 (1986)). "Otherw se, there would be

no such thing as an unconstitutional statute.” X-Ctenent Video,

513 U.S. at 86 (Scalia, J., dissenting).

146 In view of the above discussion, we believe that
severing the offending portions of the statute, and then reading
into those same portions a burden that the legislature explicitly
rejected, would be an act of I|egislation. The legislature can
draft a perm ssible and constitutionally valid statute. It has
shown that it has the ability to do so in drafting forner Ws.
Stat. 8§ 940.203 (1985-86) and in drafting current Ws. Stat.
§ 948.12. In § 948.12, for instance, the legislature did enact,
as an elenent to be proven by the State, the requirenent that the
def endant knew or should have known the mnority of the child-
victim depicted in the material at issue. The legislature could
have done so here as well, if it so intended. To this extent, it
is the legislature's job, not this court's, to anend the invalid
portion of Ws. Stat. 8 948.05(1)(c) to <conform to the
constitutional dictates of the First Amendnent of the United
States Constitution and Article I, 8§ 3 of the Wsconsin
Constitution.

147 The severed portion of Ws. Stat. 8§ 948.05(1)(c) cannot

be saved. Accordingly, the two counts against the defendant
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Zarnke which are based on his distribution of sexually explicit
materials involving a mnor are to be dismssed, for
8§ 948.05(1)(c) cannot be applied in a constitutional nmanner to
t he def endant .

148 Wth t he removal of t he of f endi ng | anguage,
§ 948.05(1)(c) now reads:

Produces or performs in any undeveloped film

phot ographic negative, photograph, notion picture,

vi deot ape, sound recording or other reproduction of a

child engaging in sexually explicit conduct.
W explicitly reserve the question of whether this renaining
portion of 8 948.05(1)(c) is constitutional.

By the Court.—JFhe decision of the court of appeals is
reversed and the cause is remanded to the circuit court for

further proceedi ngs consistent wth this opinion.

23
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149 DAVID T. PROSSER, J. (Di ssenting). The issue in
this case is whether Ws. Stat. 8§ 948.05(1)(c) nmay be construed
to require the state to prove that a person charged wth
di stributing photographs or other reproductions of a child

engaging in sexually explicit conduct knew that the child was a

child, i.e., knew that the person in the pictures had not
attained the age of 18 years. The majority concludes that such a
construction may not be given to 8§ 948.05(1)(c) and "decline[s]
to save" portions of the statute, instead holding them
unconstitutional. | disagree and respectfully dissent.
l.

50 When the constitutionality of a statute is challenged

in court, there is normally a strong presunption that the

enactnent is constitutional, Treiber v. Knoll, 135 Ws. 2d 58,

64, 398 N.W2d 756 (1987); State v. Cissel, 127 Ws. 2d 205, 214,

378 N.W2d 691 (1985), and the party seeking to overcone the
presunption mnust prove the statute unconstitutional beyond a

reasonabl e doubt . State v. Janssen, 219 Ws. 2d 362, 370, 580

N.W2d 260 (1998); State v. Carpenter, 197 Ws. 2d 252, 263, 541

N.W2d 105 (1995). However, the burden shifts to the proponent
of the statute when the statute infringes on the exercise of

First Amendnent rights. State v. Thiel, 183 Ws. 2d 505, 522-23,

515 N.W2d 847 (1994); State v. Kevin L.C., 216 Ws. 2d 166, 184,

576 NNwW2d 62 (Ct. App. 1997).
51 Nonet hel ess, courts have a duty to uphold statutes when

they reasonably can. In Demmith v. Wsconsin Judicia

Conference, 166 Ws. 2d 649, 664 n.13, 480 N.W2d 502 (1992), we
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asserted that "The court nust interpret a statute, if at all
possible, in a manner that wll preserve the statute as a

constitutional enactment.” In Browne v. M I waukee Bd. of Schoo

Directors, 83 Ws. 2d 316, 332, 265 N.W2d 559 (1978), we said
that when a legislative enactnment is attacked "the cardinal rule
of statutory construction is to preserve a statute and to find it
constitutional if it is at all possible to do so." In State ex

rel. Harvey v. Mrgan, 30 Ws. 2d 1, 13, 139 N.W2d 585 (1966),

we declared that "the duty of this court is not to inpugn the
notives of the legislature, but rather, if possible, to so
construe the statute as to find it in harnony with accepted
constitutional principles.™ In Harvey, we approvingly quoted

State ex rel. Thonson v. Gessel, 265 Ws. 558, 565, 61 N W2d

903 (1953), for the proposition that "Qur search nust be for a
means of sustaining the act, not for reasons which mght require
its condemmation." Harvey, 30 Ws. 2d at 13.

52 Again, in State ex rel. Chobot v. Crcuit Court for

M | waukee County, 61 Ws. 2d 354, 367, 212 N.W2d 690 (1973), we

stated, "[T]his court has the duty to uphold the statute if it
can and in the past has supplied deficiencies to save a statute.

See Huebner v. State (1967), 33 Ws. 2d 505, 147 N W2d 646

where this court granted a judicial hearing in sex deviate cases
not provided for by the statute in order to save the statute.”

This was also our approach in State v. Post, 197 Ws. 2d 279,

329, 541 N.W2d 115 (1995), where the court said, "This court has
previ ously construed defi ci ent statutes to i ncl ude

constitutionally required procedures,” and afforded the right to
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request a jury for discharge hearings under 88 980.09 and
980. 10.*

153 The <court's duty was sumed up in State ex rel.

Carnation MP. Co. v. Enery, 178 Ws. 147, 160, 189 N W 564

(1922): "If there is any reasonable basis upon which the
| egi slation may constitutionally rest, the court nust assune that
the legislature had such fact in mnd and passed the act pursuant
thereto. . . . Al facts necessary to sustain the act nust be
taken as conclusively found by the | egislature, if any such facts
may be reasonably conceived in the mnd of the court.”

154 We all understand, in the wake of United States v. X-

Ctement Video, Inc., 513 U S 64 (1994), that portions of

8§ 948.05(1)(c) would be unconstitutional if the statute were not
construed to require the state to prove that a defendant who had

never personally interacted with the exploited child knew that

the child had not attained the age of 18 years. This scienter
el ement is indispensable. The question then is whether it is "at
all possible” to interpret or construe the statute to require
this indispensable el enent, because, if it is "at all possible,"”

this court has a duty to construe the statute accordingly.

! See also State ex rel. Terry v. Schubert, 74 Ws. 2d 487,
498, 247 N.W2d 109 (1976); State ex rel. Farrell v. Stovall, 59
Ws. 2d 148, 168, 207 N.W2d 809 (1973); State ex rel. Matalik v.
Schubert, 57 Ws. 2d 315, 327, 204 N.W2d 13 (1973); State ex
rel. Garner v. Gray, 55 Ws. 2d 574, 589, 201 N.W2d 163 (1972).
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155 In X-Ctenent Video, the United States Suprene Court

was required to interpret Title 18 U S. C 8§ 2252 (1988 ed. and
Supp. V) which provided, in relevant part:

(a) Any person who—

(1) knowingly transports or ships in interstate or
foreign comerce by any neans including by conputer or
mai | s, any visual depiction, if—

(A) the producing of such visual depiction
involves the use of a mnor engaging in sexually
explicit conduct; and

(B) such visual depiction is of such conduct;

(2) knowi ngly receives, or distributes, any visual
depiction that has been mailed, or has been shipped or
transported in interstate or foreign comrerce, or which
contains materials which have been mailed or so shipped
or transported, by any neans including by conputer, or
know ngly r epr oduces any vi sual depi ction for
distribution in interstate or foreign comrerce or
through the mails, if—

(A) the producing of such visual depiction
involves the use of a mnor engaging in sexually
explicit conduct; and

(B) such visual depiction is of such conduct;

shal | be puni shed as provided in subsection (b) of this
section. (Enphasis added).

156 The Court stated that "The critical determ nation which
we nust make is whether the term 'know ngly' in subsections (1)
and (2) nodifies the phrase '"the use of a mnor' in subsections

(DA and (2)(A)." X-GCtenent Video, 513 U. S. at 68. The Court

acknowl edged that the nobst natural grammatical readi ng suggested
that the term "know ngly" nodified only the surrounding verbs:

transports, ships, receives, distributes, or reproduces. "Under
this construction,” the Court admtted, "the word 'know ngly’
woul d not nodify the elenents of the mnority of the perforners.

| d. (enphasis added). However, the Court construed the
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statute to provide that |inkage "because of the respective

presunptions that sonme form of scienter is to be inplied in a

crimnal statute even if not expressed, and that a statute is to

be construed where fairly possible so as to avoid substantial
constitutional questions.” 1d. at 69 (enphasis added).

57 Because "the age of the perforners is the crucial
el ement separating | egal innocence fromw ongful conduct," id. at
73, the Court concluded that "the term 'knowingly' in § 2252
extends both to the sexually explicit nature of the material and

to the age of the perforners.” Id. at 78 (enphasis added).

158 X-Citenent Video is the source of the constitutiona

determ nation that a defendant in certain prosecutions nust know
that the person in certain sexually explicit pictures is a child.

But X-Citenent Video is also a nmodel for how courts should

interpret statutes to preserve them against constitutional
att ack.

159 Another nodel is State v. Petrone, 161 Ws. 2d 530, 468

N.W2d 676 (1991). In Petrone, this court was called upon to
interpret Ws. Stat. § 940.203 (1987-88), the predecessor to
8§ 948.05, which is the very statute under scrutiny here. The
defendant was charged wth violating 8§ 940.203(2), whi ch

provi ded:

No person may photograph, film videotape, record the
sounds of or display in any way a child engaged in
sexual Iy explicit conduct.

60 Section 940.203(2) did not expressly enbody the el enent

of scienter. Wth that om ssion, subsection (2) was narkedly
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different from subsections (1), (3), and (4) of the statute
because each of those subsections contained the word "know ngly,"
whereas subsection (2) did not. Hence, the subsection was
described by the defendant as deliberately elimnating the
constitutionally-required elenent of scienter. The state
di sagreed, <contending that =either the |legislature intended
scienter to be an element of the crinme or the court will supply
this deficiency in the statute to uphold its constitutionality.
Petrone, 161 Ws. 2d at 550-51.

61 This court agreed, stating that, "The court has
interpreted statutes to save them from being declared

unconstitutional." 1d. at 551-52 n.12, citing State ex rel.

Chobot v. Circuit Court for MIwaukee County, 61 Ws. 2d at 367.

62 Then the court added: "W agree with the parties that
scienter is a constitutionally required elenment of the offense
char ged. W need not decide for purposes of this case whether
the legislature intended the statute to include the elenent of
scienter or whether this court would read the el enent of scienter
into the statute to enable the statute to pass constitutiona
muster." Petrone, 161 Ws. 2d at 552.

163 The nost recent nodel for this court is the court of

appeal s decision in this case. State v. Zarnke, 215 Ws. 2d 71,

572 N.W2d 491 (1997). The court of appeals reviewed the

argunent s and st at ed:

Scienter, or gquilty know edge, has always been an
el enent of crim nal sexual expl oi tati on. Mor e
precisely, it has always been the legislature's intent
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to prevent conviction under § 948.05, STATS., of one
who was reasonably ignorant of the actor's mnority.

Id. at 78.

164 The court of appeals cited as authority for this
statenent a drafter's note in 8 55 of 1987 Ws. Act 332, the
section which created § 948.05. It wote: "The drafter's note
states that the new |law retains know edge as an elenent of the

crime. It also notes that New York v. Ferber, 458 U. S. 747, 765

(1982), holds that crimnal responsibility may not be inposed for
the acts prohibited by the exploitation statute w thout sone
el ement of scienter on the part of the defendant." Zarnke, 215
Ws. 2d at 78. This is the sanme note cited by this court in
Petrone, 161 Ws. 2d at 551 n.11, where the court said, "I Al
recent recodification of sec. 940.203 suggests that scienter was
al ways an elenment of the offense. . . . The drafter's note to
sec. 948.05 declares that the new | aw 'does retain' know edge as
an elenent of the crinme, thereby inplying that sec. 940.203

i ncl uded an el enent of scienter or know edge. "?

2 Fol | owi ng the decision of the court of appeals in Zarnke,
the Wsconsin Crimnal Jury Instructions Conmttee approved Ws

JI%Crimnal 2122 in April, 1998. The jury instruction states:

Sexual exploitation of a child, as defined in
8§ 948.05(1)(c) of the Crimnal Code of Wsconsin, is
commtted by one who distributes any undevel oped film
phot ographic negative, photograph, notion picture,
vi deot ape, sound recording or other reproduction of a
child engaged in sexually explicit conduct wth
knowl edge of the character and content of the sexually
explicit conduct involving the child.

Before you may find the defendant guilty of this
offense, the State nust prove by evidence which
satisfies you beyond a reasonable doubt that the
followng three el enents are present.
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165 To sum up, X-Ctenent Video, Petrone, and the court of

appeal s decision in Zarnke are three nodels for how this court

shoul d address the scienter issue in child pornography cases in
the face of an arguabl y-deficient statute.
[T,
166 This brings us to the matter at hand. In 1988, the
| egi slature recodified a nunmber of statutes relating to crines

and civil offenses against children. 1987 Wsconsin Act 332.

The first elenment requires that the defendant
distributed any (undeveloped film (phot ogr aphi c
negative) (photograph) (notion picture) (videotape)
(sound recording) (or other reproduction) of [a child]
[ name of child ] engaged in sexually explicit conduct.

[ Consent by (nanme of child) is not a defense.]

"Sexually explicit conduct”™ neans actual or
si mul at ed (sexual I nt er cour se) (bestiality)
(masturbation) (sexual sadism or sexual masochistic
abuse) (lewd exhibition of the genitals or pubic area).

The second el enent requires that [the child]
[ (name of child) ] had not attained the age of 18

years.

The third elenment requires that the defendant knew
that the child in the was engaged in
and knew that the child had not attained the age of 18
years.

If you are satisfied beyond a reasonable doubt
that the defendant distributed any (undevel oped film
(phot ographi c negative) (photograph) (notion picture)
(videotape) (sound recording) (or other reproduction)
of [a child] [ (nane of child) ] engaged in sexually
explicit conduct, that the defendant knew that the
child was engaged in sexually explicit conduct, and
knew that the child had not attained the age of 18
years, you should find the defendant guilty.

If you are not so satisfied, you nust find the
def endant not guilty.
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Section 940.203 from the 1987-88 session was repealed and
recreated in a revised formas 8 948.05. The relevant parts of

the new statute read as foll ows:

948. 05 Sexual exploitation of a child. (1) \Whoever
does any of the followwng wth knowl edge of the
character and content of the sexually explicit conduct
involving the child is guilty of a Cass C fel ony:

(b) Phot ographs, filns, videotapes, records the sounds
of or displays in any way a child engaged in sexually
explicit conduct.

(c) Produces, perfornms in, profits from pronotes,
inports into the state, reproduces, advertises, sells,
distributes or possesses wth intent to sell or
di stri bute, any undevel oped film phot ogr aphi c
negati ve, photograph, notion picture, videotape, sound
recording or other reproduction of a child engaging in
sexual Iy explicit conduct.

(3) It is an affirmative defense to prosecution for
violation of this section if the defendant had
reasonabl e cause to believe that the child had attai ned
the age of 18 years, and the child exhibited to the
defendant, or the defendant's agent or client, a draft
card, driver's license, birth certificate or other
official or apparently official document purporting to
establish that the child had attained the age of 18
years. A defendant who raises this affirmative defense
has the burden of proving this defense by a
preponder ance of the evidence.

67 The question is whether this overall statutory schene
permts 8§ 948.05(1)(c) to be construed to require the state to
prove that a defendant charged with distributing a photograph or
other reproduction of a child engaging in sexually explicit
conduct knew that the child had not attained the age of 18 years.

| conclude that it does.
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168 In this case, the substance of the offense is the

di stribution of child pornography. |If pornography is obscene, it
can be lawfully prosecuted under an obscenity statute. If it is
not obscene, it is illegal only when it involves the sexually

explicit conduct of a child. The sane sexually explicit conduct
involving an adult is not illegal because the adult cannot be

viewed as an exploited victim In X-GCtenent Video, the Suprene

Court declared that "[alge of mmnority in 8 2252 indisputably
possesses the sane status as an elenental fact Dbecause
nonobscene, sexually explicit materials involving persons over
the age of 17 are protected by the First Amendnent.

Therefore, the age of the performers is the crucial elenent

separating legal innocence from wongful conduct.” X-Ci t ement

Vi deo, 513 U. S. at 72-73.
169 The | egislature understood this analysis. At the sane
tinme that 8§ 948.05 was created, the legislature also created

8§ 948.12, which reads as foll ows:

948.12 Possession of child pornography. Whoever
possesses any undevel oped film photographi c negative,
phot ogr aph, notion  picture, vi deotape or ot her
pictorial reproduction of a child engaged in sexually
explicit conduct under al | of t he foll ow ng

circunstances is guilty of a Cass E fel ony:

(1) The person knows that he or she possesses the
mat eri al .

(2) The person knows the character and content of the
sexual Iy explicit conduct shown in the material.

(3) The person knows or reasonably should know that the
child engaged in sexually explicit conduct has not
attained the age of 18 years. (Enphasis added)

The Legislative Council Note followng this section reads in

part:

10
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Under the sexual exploitation of a child statute, as
revised in this bill [s. 948.05], it is unlawmful to be
involved in the production or distribution of child
por nography, but nere possession, wthout intent to
sell or distribute, is not unlawul. In recognition
t hat pedophiles and other users of child pornography
(the "fruits" of child sexual exploitation) often
acquire, transfer and exchange these materials outside
the comrercial marketplace, in ways not fully covered
by the child sexual exploitation statute, the new
statute contains a total ban on the intentional
possession of «child pornography. This prohibition
agai nst possession is intended to supplenment the
restrictions in the child sexual exploitation statute
and thereby nore effectively deter and penalize the
sexual abuse of children than is possible under current
I aw.

Under the new statute, if the defendant know ngly
possesses the pornographic material, wth know edge of
its character and content and under circunstances in
whi ch the defendant knew or shoul d have known that the
child was younger than 18 years of age, the defendant
is guilty of a dass E felony. Cimnal intent, as an
el ement of the crinme, is indicated by the "know edge"
requirenent. Under the crimnal code, know edge
requires only that the actor believes that a specified
fact exists [s. 939.23(2)].

Legi sl ative Council Note, 1987, Ws. Stat. Ann. § 948.05 (West
1996) .

70 In 8§ 948.12 - possession of child pornography - the
| egislature made it clear that know edge "that the child engaged
in sexually explicit conduct has not attained the age of 18
years" is a fundanental elenent of the offense. The note nakes
it clear that 8§ 948.12 and 948.05 should be read in pari
mat eri a. That being so, it is very hard to imagine that the
| egi sl ature intended that sinple possession of child pornography
- a Cass E felony - requires know edge of age but distribution

of child pornography - a Cass C felony - does not require

11
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know edge of age. Qur | egislature nust have understood, as the

Suprenme Court observed in X-Ctenent Video, that "The opportunity

for reasonable m stake as to age increases significantly once the
victim is reduced to a visual depiction, unavailable for

questioning by the distributor or receiver.” X-Ctenent Video

513 U. S at 72 n.2. It is unreasonable to attribute to the
legislature a desire to ensnare persons who Jlack quilty
knowl edge. Therefore, the elenent of scienter as to age should
be read into the statute not only to enable the statute to pass
constitutional nuster but also to reflect the intent of the
| egi sl ature.
B

171 The mpjority argues that this scienter elenent cannot

be read into this statute because of a note to § 948.05.

Majority op. at 9 n.3, 20. The note to 8 948. 05 states:

NOTE: Revises the sexual exploitation of children
statute [s. 940.203] to:

3. Elimnate the know edge of the age of the child as
an element of the crime of child sexual exploitation
which the prosecution has the burden of proving, and
recogni ze, instead, an affirmative defense based on
knowl edge of the age of the child, which the defendant
must raise and prove. Under sub. (3), the defendant
has a defense to crimnal liability for violation of
the statute, if he or she had reasonable cause to
believe that the child victim of sexual exploitation
was 18 years of age or older and the child exhibited to
the defendant, or the defendant's agent or client, a
draft card, driver's Ilicense, birth certificate or
ot her of ficial or apparently official docunent
purporting to establish that the child had attained the
age of 18 years. As an affirmative defense, the
def endant has the burden of raising the defense and of
provi ng the defense by a preponderance of the evidence.
This affirmative defense s conparable to the

12
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affirmati ve defense recognized in the exposing a child

to harnful material statute, as revised in s. 948.11 of

this bill.

Legi sl ative Council Note, 1987, Ws. Stat. Ann. § 948.05 (West
1996) .

72 Several responses may be made to this argunent. First,
the note under 8§ 948.05 is conpletely accurate in circunmstances
where a defendant is photographing, filmng, videotaping, or
recording the sounds of a child engaged in sexually explicit
conduct. It is accurate in other situations where the defendant
has been in personal contact with the child and may reasonably be
required to ascertain the victimis age. This is clear after one
exam nes the final sentence of the Legislative Council Note as
provi ded above: "This affirmative defense is conparable to the
affirmati ve defense recogni zed in the exposing a child to harnfu

material statute, as revised in s. 948.11 of this bill."

173 Ws. Stat. 8§ 948.11(2)(a) (1995-96) provides:

Whoever, with knowl edge of the nature of the material,
sells, rents, exhibits, transfers or loans to a child
any material which is harnful to children, wth or
W t hout nonetary consideration, is guilty of a Cass E
f el ony.

A defendant charged with violating 8§ 948.11 has the burden of
proving, as an affirmative defense, that he or she "had
reasonabl e cause to believe that the child had attained the age

of 18 years." Ws. Stat. § 948.11(2)(c).?3

8  Ws. Stat. § 948.11(2)(c) provides as foll ows:

13
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74 In State v. Kevin L.C., 216 Ws. 2d 166, 576 N.W2d 62

(Ct. App. 1997), the court of appeals faced a constitutional
chal lenge to § 948.11. As in this case, the defendant argued

that the U'S. Supreme Court's holding in X-Gtenent Video

required that the court declare 8 948.11 unconstitutional for
| ack of a scienter requirenment regardi ng age. Although the court
of appeal s acknow edged that 8 948.11(2)(a) does not require the
state to prove that a defendant knew that the person to whom
harnful materials are exhibited or transferred is a child, the
court recognized that an elenent of scienter is not necessary
when a "perpetrator confronts the underage victim personally and
may reasonably be required to ascertain that victims age."

Kevin L.C., 216 Ws. 2d at 186-87, quoting X-Ci tenent Video, 513

US at 72 n.2. The court of appeals thus held:

Because § 948.11(2)(a), Stats., crimnalizes acts where
an individual personally confronts, or has the
opportunity to personally confront, a specific child,
thereby allowing the individual to easily ascertain the
child's age, we conclude that the statute does not
create an unreasonabl e burden on the individual's First
Amendnent rights.

175 The Legislative Council Note followng § 948.05

provides that the affirmative defense in the statute 1is

(c) It is an affirmative defense to a prosecution for a
violation of this section if the defendant had reasonabl e cause
to believe that the child had attained the age of 18 years, and
the child exhibited to the defendant a draft card, driver's
license, birth certificate or other official or apparently
of ficial docunment purporting to establish that the child had
attained the age of 18 years. A defendant who raises this
affirmati ve defense has the burden of proving this defense by a
pr eponder ance of the evidence.

14
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conparable to the affirmative defense provided for in 8§ 948. 11.

Kevin L.C. correctly concludes that 8§ 948.11 only crimnalizes

acts where an individual personally confronts a child, thereby
allowing the individual to easily ascertain the child' s age.
Therefore, the application of +the Legislative Council Note
followwng 8 948.05 should be limted to situations where the
def endant has been in personal contact with the child and may
reasonably be required to ascertain the victinis age. The note
does not constrain the court's interpretation of the statute with
respect to the statute's crimnalization of the distribution of
phot ographs or other reproductions of a <child engaging in
sexual ly explicit conduct. Limting the application of the note
to situations where it nekes sense is very different from
i gnoring or repudiating the note.*

76 Second, the court of appeals shrewdly observed that it
"is absurd and unreasonable to view the statutory schene as
intending to create a defense that one could never successfully
assert." Zarnke, 215 Ws. 2d at 79. This observation is based
on the fact that the affirmative defense, to be successfully
rai sed, must establish not only that there is "reasonabl e cause”

to believe that the child has attained the age of 18 years but

“In relying on the note as a binding interpretation of the
affirmative defense in the statute, the majority apparently
believes that the | egislature consciously elimnated know edge of
the age of the child as an elenent of the crinme of inporting
"into the state . . . any . . . sound recording . . . of a child
engaging in sexually explicit conduct. . . ." Ws. Stat.
8§ 948.05(1)(c). That the legislature intended such a result is
hi ghl'y i npl ausi bl e.

15
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also that the child produced suitable docunentary evidence of
majority for the defendant. An i nani mate photograph or other
reproduction of a child will not produce "a draft card, driver's
license, birth certificate or other official or apparently
of ficial docunment” to deceive the defendant into believing that
the child depicted is an adult. Wen viewi ng a photograph, what
you see i s what you get.

177 Third, a blanket application of the note under 8§ 948. 05
cannot be reconciled wth the note under § 948.12. Possessi on
normal ly precedes distribution. The Ilegislature has deened
trafficking in child pornography a nore serious offense than
possessing child pornography. It is counterintuitive to suppose
that the nore serious offense has intentionally been nade easier
to prove than the |l ess serious offense.

178 Finally, an overbroad note which is not an officia
conponent of a statute cannot nullify this court's duty if "at
all possible" to construe a statute to find it in harnony with
accepted constitutional principles. Only statutory |anguage can
create the inpossibility of reasonabl e construction.

179 As | see it, our duty is to read into the statute the
el emrent of scienter as to age of the child and to construe
8§ 948.05(3), the affirmative defense, to apply only to those
situations in which there has been or could have been persona
contact between the defendant and the child. Those are the
situations in which the defendant will "raise" the defense. | do
not see that the statutory |anguage creates the inpossibility of

reasonabl e constructi on.
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V.
80 Section 948.05(1) reads:

Whoever does any of the following wth know edge of the
character and content of the sexually explicit conduct
involving the «child is quilty of a Cass C
fel ony:

There can be no dispute that this statute has a know edge
requirenent with respect to "the character and content of the
sexual ly explicit conduct."”

81 The subj ect under discussion here is "sexually explicit
conduct” involving a child. The character and content of
phot ographs or other reproductions depicting the sexually
explicit conduct of small children or prepubescent children is
quite different from the character and content of photographs
depicting the sexually explicit conduct of adults. One cannot
have "know edge" of the character and content of Kkiddie porn
w t hout know edge that the "kiddies" involved have not attained
the age of 18 years. Know edge of mnority is inherent in
knowl edge of the character and content of kiddie porn.

182 By contrast, sexually explicit inmages of young persons
16 or 17 years of age may be difficult to distinguish fromimages
of young adults. Consequently, it is natural to include
knowl edge of mnority as an elenent of distributing kiddie porn,
and it is inperative to include knowl edge of mnority as an
el ement when dealing with pictures of post-pubescent children.

183 The mpjority's sanitized opinion does not nention that
the defendant here was arrested and charged wth reproducing,

distributing, or possessing wth intent to sell or distribute
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i mges of young juveniles, described in the crimnal conplaint as
"visually estimated to be between 5 and 7 years old, involved in
sexual ly explicit poses/conduct.” The conplaint alleges that the
defendant admtted to a 17-year-old boy, to whom he allegedly
showed the pictures, that he knew the juveniles in the sexually
explicit pictures or inages were as young as 5 to 7 years ol d.
184 No defendant should be convicted of distributing child
por nography w thout proof beyond a reasonable doubt that the
def endant knew the mnority of the children in the sexually
explicit material. But no defendant should escape prosecution
because this court declined to save the statute by giving it a

reasonabl e constructi on.
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